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NATURE OF THE ACTION 

1. This Petition and Class Action Complaint is filed by employers who have 

participated in the "Return on Industrial Insurance" program ("ROII") operated by the 

Building Industry Association of Washington ("BIAW"). Under this government- 

sponsored "retrospective rating" ("retro") program, employers earn rehnds of the 

taxes they pay to the Washington State Department of Labor and Industries ("DLI"; 

for workers' compensation insurance. 

2. Over the past six years alone, approximately 7,000 mostly small and 

medium sized employers have participated in ROII ("ROII ~eneficiaries").' 

Collectively over this period, they earned over $190 million in "retro" refunds. DL1 

paid this entire $190 million directly to the BIAW. BIAW agreed to hold these tax 

refunds "in trust" for the program members. 

3. As beneficiaries of an express trust, these employers should have been 

1 1  able to rely on the trustees to return to them ail the money they are owed, including 

their share of the tax refund and any interest earned on it. Instead, the Defendants in 

this lawsuit have never acted like trustees and have colluded to take every advantage 

of this trust, at the expense of the ROII Beneficiaries. 

In this Petition and Class Action Complaint, Petitioners exciude from their representation "employers whose principals 
or senior managers served as an officer or director of BIAW, BIAW Member Services Corporation or any of its local 
affiliates, or as a trustee of the Washington Builders Benefit Trust." 
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4. In the preceding federal lawsuit; Defendants have admitted that the 

rustees skimmed a full 20% of these trust funds, hiding half of the proceeds in an 

~ffiliated for-profit corporation and distributing the other half to their local affiliates. 

h e r  the past six years alone, the trustees made improper payments to their affiliates 

"affiliate payments") exceeding $38 million. Nothing in the uniform trust instrument 

igned by the ROII Beneficiaries authorizes this self dealing. The trust instrument 

llows trustees to "transfer" trust funds to their affiliates only "for marketing a 

~romotion of the plan." Defendants admit that they instead comingle these trust hnds 

nd consider them profit. 

5 .  This misappropriation of trust funds is just one example of the egregious 

elf dealing engaged in by Defendants. In addition, Defendants have mishandled trust 

unds by funneling them through the bank accounts of their affiliates, thereby 

epriving the beneficiaries of valuable interest. 

6. To conceal the misappropriation of trust funds, the BIAW Defendants 

ever provided the ROII Beneficiaries with the statutorily required accounting of the 

The original federal action was Re Sources for Sustainable Communities et a1 v. Building Industry Association of 
'ashington et at, No. 2:07-CV-01519-RSM (W. Dist. Wa). In an order dated June 11,2008, Judge Martinez declined 
~risdiction over the state pendant claims in that matter, which are pled as the second and third causes of action herein. 
laintiff SF McKinnon Company, Inc. was not a party to the federal action. On June 27,2008, Plaintiffs re-filed their 
:tion as RE Sources for Sustainable Communities et a1 v. Building Industry Association of Washington et al, Thurston 
ounty Cause No 08-2-01548-1. Despite Judge Martinez' order dismissing the state causes of action, Defendants 
:moved the entire Thurston County matter, including the state law claims, to the Western District of Washington in 
acoma. This would have had the effect of delaying adjudication of the state law claims for months, while the 
efendants continued to dissipate trust assets at a record pace. Due to Plaintiffs' urgent need for injunctive relief, 
laintiffs chose to voluntarily dismiss the Tacoma federal action and to re-file the state law claims without inclusion of 
iy federal claims. The instant Petition and Class Action complaint is that re-filing. 
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trust accounts or any disclosures on how trust funds are invested and distributed. 

Moreover, Defendants' marketing materials and routine correspondence carefully 

concealed the mismanagement and embezzlement of trust funds. They falsely 

promised that the only costs to participate in ROII are membership dues and an up 

front enrollment fee. By concealing the largest cost of ROII participation - that taken 

on the back end -- Defendants violated their duties of honesty owed to ROII 

Beneficiaries and the Washington State Consumer Protection Act, RCW Chapter 

19.86. 

7. In the past months, Defendants have increased the pace of their self- 

dealing in the trust assets at issue in this case. Immediate injunctive relief from this 

Court is necessary to protect these trust assets pending the outcome of this case. 

PARTIES 

8. RE-Sources for a Sustainable Communities ("RE-Sources") is a non- 

x-ofit corporation that has an earned income venture, The RE Store. The RE Store 

~ffers demolition services to builders and owns and operates several retail stores 

selling recycled building supplies. Re-Sources has been a member of ROII since 

ipproximately 2003. 

9. A-1 Builders Inc. is a small building and design company operating in 

3ellingham, Washington. It has been a member of ROII since approximately 1995. 

:IRST AMENDED PETITION AND CLASS ACTION SMlTH & L O W N E I .  P . L . L . C .  

23 17 EAST J O H N  STREET 
:OMPLAINT - 5 SEATTLE, WASHINGTON 98 1 1 2 

12061 860-2883 



10. SF McKinnon Company Inc. is a furniture manufacturer and retailer 

I1 operating in Seattle, Washington. It has been a member of ROII since approximately 

I1 Washington. It has been a member of ROII since at least 1997. 

I I 12. Living Space is a general contracting company operating in Walla Walla, 

I I Washington. It has been a member of ROII since approximately 2005. 

I I 13. The Building Industry Association of Washington is a Washington non- 

I I profit corporation, headquartered in Olympia, ~ a s h i n ~ t o n . ~  

I I 14. BIAW Member Services Corporation ("MSC") is a Washington for-profit 

1 1  corporation. 

I I 15. On information and belief, Washington Builders Benefits Trust 

("Builders Benefits Trust") is an unincorporated entity that was formed on or around 

I I 1994 by the BIAW and the Seattle Master Builders Association. The trustees of the 

I I Builders Benefits Trust are appointed by the president of BIAW. As used herein, the 

I I term "Builders Benefit Trust" includes both the entity and its trustees. Former and 

current trustees (1997-2008) are Dave Baker, John Miller, Dick Rokes, Rob Stewart, 

I Based upon discovery conducted in the federal lawsuit, Plaintiffs allege that Defendants have not heated BIAW, BIAW 
Member Services Corporation ("MSC"), and the Washington Builders Benefit Trust as separate entities, but instead have 
operated them as a unified operation. Even Rick Tremaine, who served as Secretary and Executive Committee member 
of BIAW and MSC did not understand where one organization ended and the other began, or that he even served as an 
officer of both. Thus, to the extent the context does notindicate otherwise, Plaintiffs use the tern  "BIAW to refer to 
BIAW, MSC, and BIAW's internal organizations and committees, including the Washington Builders Benefit Trust. 
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Jerry Sturgill, Steve Thosath, Russ Tye, Paul Nolan, Paul Abenroth, Randy Gold, Gary 

Cronce, Dick Lowell, John Piazza, Jenni Stack, Cathy Gingrow, Rick Tremaine, Ted 

Clifton, Cathy Sanders, Mark Smith, and Jerry Clark, and Mark Shaffer. 

16. Does 1-20 are current and past trustees of the Builders Benefits Trust. 

17. The Master Builders of King and Snohomish County ("Master Builders"), 

previously known as the Seattle Master Builders Association, is a Washington non- 

profit corporation, headquartered in Bellevue, Washington. 

18. Does 21-40 are other recipients of wrongly-withheld trust funds that do 

not qualify as bona fide purchasers for various reasons, including: their knowledge of 

the existence of the trust, their failure to give consideration; their collusion with the 

trustees; and/or or their duties as delegees of trust responsibilities. 

19. Plaintiffs sue each defendant possessing fiduciary duties in its individual 

capacity and in its capacity as trustee. 

JURISDICTION AND VENUE 

20. This Court has jurisdiction over Plaintiffs' Petition pursuant to the 

Trustees' Accounting Act, RCW 1 1.106, and the Trust and Estates Dispute Resolution 

Act ("TEDRA"), RCW 11.96~:040, ,050. All claims herein arise from the same set of 

facts and circumstances. 

FACTUAL ALLEGATIONS 

A. Background on the Retrospective Rating Program and ROII. 
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21. Washington State's "retrospective rating" program is a government 

sponsored program under which qualifying employers may obtain a refund of i 

I I portion of the taxes they paid for industrial insurance. 

I I 22. While larger employers can participate in retro individually, smalle: 

employers wishing to participate in the program and take advantage of the potential11 

substantial refunds must join a "retro group." Due to regulations and DL1 decisions 

most retro groups are sponsored by business trade associations ("retro sponsor"), suck 

as the BIAW. 

23. BIAW's ROII program is the largest and one of the oldest retro groups 

1 1  with almost 6,000 members and an annual turnover of approximately 10%. 

B. Defendants agree to hold retro refunds in trust for the ROII Beneficiaries. 

24. In order to participate in the ROII program during a given year, each 

ROII beneficiary entered into a uniform agreement with the BIAW ("ROII 

Instrument"). The material provisions of the ROII Instrument have remained 

substantially unchanged during the past ten years. An example from the 2007-2008 

Program Year is attached as Appendix A and incorporated herein by refer~nce.~ 

25. The ROII Instrument confirms the existence of a trustee / beneficiary 

relationship. The ROII Instrument provides that "BIAW will be entitled to receive any 

4 Plaintiffs assert that the governing trust instrument is the entire application packet, with its three forms and program 
descriptions, and incorporates the same by reference. For brevity Plaintiffs have only attached Form 3 from those 
packets. 
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Premium Returns from DL1 with respect to the Coverage Period on behalfof Members 

and Other Participants. " App B. at 7 2 (emphasis added). "Any Premium Returns 

payable to BIAW from DL1 under the DL1 Agreement shall be held in trust by the 

Trust for Participants including the Member." Id. at 7 6 (emphasis added). The ROII 

Instrument promises that these trust funds will be held by the Builders Benefit Trust, 

and repeatedly refers to "the Trust." Id. 

C. Defendants breached fiduciary duties owed to the ROII Beneficiaries. 

26. To comply with fiduciary obligations imposed by state law, trustees must 

act only in the interest of the trust beneficiaries and not for the benefit of themselves or 

their affiliates. Each of the Defendants owed and breached these duties. 

27. First, the Builders Benefit Trust allowed the trust funds to be repeatedly 

Funneled through the bank accounts of BIAW's wholly-owned for-profit subsidiary, 

MSC, with no possible justification. For example, checks written by the State of 

Washington to BIAW (the non-profit) for as much as $50 million were deposited 

lirectly into the accountof MSC, without even a proper endorsement. 

28. BIAW's answer in the preceding federal lawsuit ("Federal Answer") 

idmits the following course of conduct: 

. . .BIAW receives any premium returns from DL1 and delivers them to BIAW 
Member Services Corporation which promptly transfers any such premium 
returns to the Washington Builders Benefit Trust. . . . [Tlhe trustees pay 10% of 
the overall group refund to BIAW Member Services Corporation. From 2002 
through 2007, those payments were approximately $19,341,933. In addition, 
the trustees pay 10% of the overall group refund to any local association with 
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members who are employer participants in the plan. To accomplish such 
payment, the Washington Builders Benefit Trust pays the funds to BIAW 
Member Services Corporation. BIAW Member Services Corporation calculates 
and makes the payments to local associations. From 2002 through 2007, local 
associations have received approximately $19,34 1,933. 

Federal Answer 7 2. 

29. The trustees also hnnel all disbursements to the ROII Beneficiaries 

7 through the accounts of MSC, and such disbursements are drawn on MSC checks. I I 

11 lldeposition, the three-time chair of Builders Benefit Trust, Rick Tremaine, was 

8 

9 

10 

12 Ilunaware that trust funds ever pass through MSC's accounts and questioned the 

30. Thus, the Builders Benefit Trust allows each dollar of trust funds to pass 

through the accounts of MSC - its for profit affiliate - not just once, but twice. Yet, in 

16 substantial interest for MSC. On information and belief, MSC never accounts for this I I 

13 

14 

15 

l7  1 1  interest and it has never been returned to the trust. This practice has profited the 

appropriateness of such practice. 

3 1. Trust funds remain in the accounts of MSC for sufficient time to generate 

20 1 1  32. Second, the Builders Benefit Trust allowed their affiliates to manage trust 

18 

19 

21 hnds, to calculate payment to ROII Beneficiaries, and to make sizable transfers I I 

trustees' affiliates at the expense of the ROII Beneficiaries. 

22 

23 

24 

25 

without adequate supervision and without requiring proper accounting. On 
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information and belief, the trustees allowed unauthorized employees of the BIAW tc 

: access trust funds.5 I I 
I  I  3 3 .  The trustees allowed their affiliates to apply improper methodology tc 

I I  calculate payments to the ROII Beneficiaries. The ROII Instrument promises that the 

I  I ROII Beneficiaries will receive a pro rata share of the refund, based upon the 

1 computerized print outs of DLI. Defendants underpaid ROII Beneficiaries and, on 

information and belief, pocketed the difference. 

I I 34. Third, Defendants admit that for years the Builders Benefit Trust has 

I I diverted 20% of the trust funds to the trustees' affiliates, including MSC and Master 

1 1  ~uilders.  Defendants admit that these affiliate payments totaled over $38.6 million 

I I from 2002 through 2007. These affiliate payments have been made on an annual basis 

since at least 1997. 

I I 3 5 .  Nothing in the ROII Instrument allows the BIAW to withhold funds in 

1 1  excess of expenditures necessary to operate the trust and the retro program. For 

example, Paragraph 3 gives the "Trust" discretion only to make "expenditures from the 

I I Trust for administrative costs and expenses of the Plan." App. B. at 7 3 (emphasis 

1 1  added). 

5 The 1994 Declaration of Trust is enforceable against the trustees to the extent that it protects the ROII Beneficiaries. It 
provides that only the chair of the trust and his designee may be signatories on accounts holding trust funds. Yet, Rick 
Tremaine, the three-time chair of he Builders Benefit Trust was unaware of where trust assets were kept or who had 
access to them. He was unaware who had signing authority on such accounts. 
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I I authorizes the trustees to "transfer" trust funds to their affiliates for plan-related 

1 

I I expenses. Prior to 200 1, the ROII Instrument authorized the "Trust . . . to transfer 10% 

36. Consistent with this limited authority, the ROII Instrument only 

I I to local associations and 10% to BIAW of the excess premiums returned for marketing 

I I and administrative costs." App. A 7 3(b) (emphasis added). After being revised in 

I I 2002, Paragraph 4(b) of the ROII Instrument read: "The Member further authorizes 

I I the Trustee to fransfer ten percent (10%) of the Participants' Premium Returns 

I I applicable to the Coverage Period to local associations and 10% to BIAW for 
' I 

I I marketing andpromotion of the Plan." App B 7 4(b) (emphasis added).6 I 
1 )  37. Instead of using these transfers for "marketing and administrative costs" 1 
1 or "marketing and promotion of the plan,.' Defendants admit that these funds are I 

comingled in their accounts and treated as profits. 

I I 38. At the time the Builders Benefit Trust authorized and made these affiliate 

I I payments, they had reason to know that the trust funds were not going to be used in 

I I accordance with the trust. The affiliate payments were far in excess of any amounts 

I I that could conceivably be used for trust-related purposes, the trustees knew that they 

I I would not be used for trust-related purposes, and the trustees took no effort to protect 

I I these assets on behalf of the ROII Beneficiaries. I 
In response to litigation, the BIAW has now revised the ROII Instrument applicable to future coverage periods to 

provide: "In consideration for thew efforts in marketing and promoting the Plan, the Member further authorizes the 
Trustees t o p q  ten percent (10%) ... to local associations and 10% to BIAW." (emphasis added). 
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II 39. The ROII Instrument is unambiguous and does not authorize the BIAW to 

2 withhold or distribute from the trust amounts in excess of foreseeable trust-related I I 

1 1  evidenced in the ROII Instrument. According to the ROII Instrument, the BIAW is to 

4 

5 

7 administer ROII "on behaaif of the Member and other Participants." Id. at 11 3 1 I I 

expenses. However, to the extent any ambiguity exists, it must be resolved in favor of 

the ROII Beneficiaries, to protect the assets of the trust, and consistent with the intent 

11 payments. They took such trust funds subject to the trust and all corresponding I I 

9 

10 

12 I obligations and were delegated certain duties in administering the tmst funds, thereby I 

(emphasis added). 

40. The Master Builders and MSC are the largest recipients of affiliate 

I I their fiduciary duties by, among other things, commingling trust funds, failing to 
15 

13 

14 

16 1 1  account for trust funds, and using trust money for purposes not authorized by the ROII 1 

assuming all fiduciary duties of a trustee. The Master Builders and MSC breached 

l7 1 1  ~nstmment or by law. I 

21 under this theory, the trustees engaged in indefensible self-dealing by contracting with I I 

18 

19 

20 

22 1 their affiliate to provide these services and paying them fees that grossly exceeded the / 

41. Defendants claim that the affiliate payments are a "marketing assistance 

fee" that the trustees paid for marketing services rendered by their affiliates. Even 
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$10 million annually for such limited marketing assistance. This is the essence of self- 

dealing. 

42. No version of the ROII Instrument authorized the trustees to pay an 

inflated "marketing assistance fee" to their affiliates or to transfer any trust funds to 

MSC. Such self dealing cannot be authorized by the "Washington Builders Benefit 

Declaration of Trust," as Defendants have claimed in the federal lawsuit, because that 

1994 document was signed only by the trustees and has never even been disclosed to 

the vast majority of ROII Beneficiaries. However, to the extent that the trustees are 

otherwise authorized to pay a "marketing assistance fee" to their affiliates, the 1994 

Declaration of Trust is enforceable against the trustee to protect the ROII 

Beneficiaries. The trustees breached their fiduciary duties by allowing MSC to 

calculate the "marketing assistance fee" without adequate oversight and by paying 

such fees years before they were due under the terms of the 1993 Declaration of Trust. 

Rather than paying the fee after the final adjustment (almost four years after the close 

af the coverage period), as the 1994 Declaration of Trust specifies, the trustees paid 

the fees to their affiliates on a pro rata basis after each adjustment, with the majority of 

the fee paid less than a year after the close of the coverage period. This had the effect 

2f depriving the beneficiaries of years of interest on these multi-million dollar 

2ayments. 
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43. These breaches went undiscovered for so long due, in part, to the trustees' 

breaches of other duties owed to the ROII Beneficiaries. For example, the trustees hac 

a statutory obligation to provide an annual trust accounting to the ROII Beneficiaries 

RCW 1 1.106.020. Defendants have never provided the ROII Beneficiaries with any 

trust accounting or with information concerning how trusts assets are invested or how 

and to whom the assets and their proceeds are disbursed. They thereby made it 

impossible for the ROII Beneficiaries to discovery the breach and protect their 

interests in the trust. 

44. In addition, Defendants have violated their duties of candor owed to the 

ROII Beneficiaries by distributing documents to them that misrepresented material 

facts relating to the management of the trust including. For example, BIAW materials 

represented that the retro refunds are calculated by "taking the.. .premiums paid by its 

members, subtracting all [DLI] claims against its members, and distributing the 

difference among all members." These materials never disclosed the fact that 

Defendants funnel 20% of the retro refund to themselves before distributing any 

money to the members. These breaches helped to conceal from the ROII Beneficiaries 

the most significant breaches of fiduciary duties, including the mismanagement, 

commingling and embezzlement of tmst funds. 

45. Defendants also were untruthful in repeatedly telling the ROII 

Beneficiaries that the BIAW "receives and distributes" the retro refund in July. See 
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46. Such misrepresentations led to a very high renewal rate among ROII 

Beneficiaries. Having no knowledge of the breaches of fiduciary duties, they relied 

upon the misrepresentations of Defendants in deciding to renew their ROII 

participation. 

47. Defendants have breached their duties to act in good faith and with honest 

judgment and other fiduciary duties in taking the actions described above. 

I 

48. Defendants have colluded and conspired to breach their fiduciary duties 

as alleged herein. For example, Defendants admit that each retro refund transfer made 

by DL1 is transferred from the BIAW to MSC to the Builders Benefit Trust; and then 

back again to MSC before being disbursed. The Builders Benefit Trust delegates all 

App B. Pursuant to state law and in fact, DL1 pays the retro refund to BIAW in May 

and the BIAW and its affiliates hold these funds for approximately two months. Thi: 

misrepresentation is material because it concealed the mismanagement and self. 

dealing of trust fund assets and proceeds during the two month period. Substantia 

interest is or should be earned on these tens of millions of dollars during this period. 

day to day trust management responsibilities to the staff of BIAW and MSC. Master 

Builders has colluded and conspired with BIAW and Builders Benefit Trust 

continuously since 1994 when it assisted BIAW to form the Builders Benefit Trust. 

Master Builders also assists in marketing the ROII program. With the knowledge of 

the Builders Benefit Trust, employees of MSC and BIAW participated in all aspects of 
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he breaches. Given this collusion and conspiratorial conduct, it would be futile to 

lemand any one of such defendants to take legal action against another for such 

reaches. 

49. All Defendants took on the role of co-trustees andlor third parties who are 

sintly and severally liable for the breaches of trust asserted herein. Each defendant 

sok possession of trust funds with knowledge of the trust. Each participated in the 

reaches of trust asserted herein and improperly benefited from such breaches, either 

irectly or indirectly. Furthermore, the Builders Benefit Trust has delegated certain 

.ustee duties to the other Defendants in administering the trust, which subjects these 

efendants to trustee obligations and duties owed to the ROII Beneficiaries. 

50. Successor trustees of the Builders Benefit Trust are jointly and severally 

:sponsible for the breaches of their predecessor trustees. They have conspired and 

alluded with predecessor trustees with regard to the breaches asserted herein. 

loreover, despite having knowledge of their predecessors' breaches, successor 

ustees failed to take action to remedy the breaches and/or to protect the beneficiaries 

~d the trust assets. 

5 1. As a practical matter, the BIAW, Builders Benefit Trust and MSC operate 

; a single entity and a benefit derived by any one of these organizations benefits all. 

or example, in the past ten years, virtually every trustee of the Builders Benefit Trust 

as a member of the BIAW's Board of Directors and held leadership roles in the 
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BIAW. The BIAW President appoints the trustees of the Builders Benefit Trust. The 

Chair and the Vice Chair of the Builders Benefit Trust automatically serve on the 

Executive Committee of both BIAW and MSC. The Builders Benefit Trust does not 

have staff or offices and instead relies upon the staff and offices of BIAW, including 

[ts accountant and general counsel. Similarly, MSC is a wholly owned subsidiary of 

BIAW and has interlocking directorates. BIAW officers and members of the BIAW 

Executive Committee serve parallel roles for MSC. The two organizations utilize a 

:onsolidated budget. 

52. These organizations are also related to the Master Builders and benefit 

From any profits obtained by the Master Builders. For example, Master Builders fills a 

~lurality of seats on the BIAW Board. Each year, one of Master Builders' largest 

:xpenditures is dues paid to BIAW and BIAW's national affiliate, the National 

4ssociation of Home Builders. Master Builders also is one of the larges contributors 

o BIAW's Political Action Committee. 

53. Prior to 2007, plaintiffs A-1 and Re Sources were unaware of the facts 

~lleged in this action and that they possessed a cause of action for violation of 

iduciary duties, constitutional rights and the Consumer Protection Act, as asserted 

ierein. Plaintiff McKinnon was unaware of such information until 2008. 
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1 
D. Facts related to violation of the Consumer Protection Act. 

II 54. In marketing ROII and in its routine correspondence with ROI 

Il~eneficiaries, the BIAW and Master Builders conceal the fact that the trustees wil 
1 

divert 20% of the groups tax refund to affiliates as a "back end fee." They repeatedl: 
) 

1 1  state that the only costs to participate in ROII are membership dues and the up fron 

7 1 1  fee, and falsely describe the program as refunding the entire tax refund to the ROI 

Beneficiaries. In the past ten years, none of the Defendants' marketing materials havc 

honestly disclosed the material fact that BIAW Defendants take 20% of the retrc 

refunds, amounting to $38 million in the last six years alone. This deceptior 

undermines the ability of employers to compare different retro plans as DL 

recommends. 

55. This deception continues after an employer joins its ROII program. In its 

standardized correspondence with participants, the BIAW and MBA conceal that 

Defendants are withholding twenty percent of the DL1 retro refunds for unauthorized 

purposes and leads participants to believe they are receiving the entire refund. Othet 

misrepresentations described above further mislead potential and current ROIl 

Beneficiaries. 

56. BIAW actively conceals its "back end" fee by taking improper revenue 

and expenditures "off books," tracking them in the accounts of MSC rather than in the 

more public accounts and federal tax returns of the BIAW. 
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FIRST CAUSE OF ACTION 
(Action for Trust Accounting) 

(Pursuant to Trustees' Accounting Act) 

1 57. Plaintiffs incorporate by reference all prior paragraphs in this Petition an< 

Class Action Complaint as if they were completely restated here. 

I I I  58. Plaintiffs are beneficiaries of the Builders Benefit Trust and have 2 

' /I statutory right to petition the Court for a trust accounting for good cause shown. Gooc 

' II cause exists because in the history of the Builders Benefit Trust, the beneficiaries have 

I I never been provided with the annual trust statement required by RCW 1 1.106.020 01 

any other information relating to the principal and income of the trust and its 

I I disposition. 

I I 59. Additional just cause will be briefed to the Court. Such cause includes 

the facts and breaches of trust alleged herein, as well as the deposition of three-time 

I I chair of the Builders Benefit Trust, Rick Tremaine. Mr. Tremaine's deposition 

I I revealed significant discrepancies and uncertainties about the handling and disposition 

I I of trust assets and demonstrated that the trustees have failed to properly manage the 

I l trust. 

60. The Court should order the Defendants to render a trust accounting, 

I I determine the accuracy and validity of such accounting, and surcharge the trustees for 

1 a11 losses, if any, caused by negligent or willful breaches of trust, pursuant to the 

procedures of the Trustees' Accounting Act, RCW 11.106. Surcharges should be 
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ordered for all breaches of trust alleged in this action or that may be uncoverec 

I1 through the trust accounting, including but not limited to the breaches of fiduciarq 

I I duties set forth in this action. 

SECOND CAUSE OF ACTION 
(Violation of Fiduciary Duties) 

(Pursuant to Trustees Accounting Act and TEDRA) 

I I 61. Plaintiffs incorporate by reference all prior paragraphs in this Petition and 

I I Class Action Complaint as if they were completely restated here. 

I I 62. Each of the Defendants owed fiduciary duties to the ROII Beneficiaries 

1 )  pursuant to an express trust. The DL1 has paid rebates earned by ROII Beneficiaries to 

the BIAW and the BIAW took legal title to such rebates. BIAW agreed to hold these 

I I funds in trust for the benefit of the ROII Beneficiaries. BIAW delegated certain trust 

I I responsibilities to MSC and Master Builders, and both entities took possession of trust 

1 1  funds with full knowledge of the express trust. The Builders Benefit Trust also 

knowingly took possession of trust funds and agreed to serve as trustees of the trust, 

and delegated trust responsibilities to MSC and BIAW. Thus, each Defendant took on 

fiduciary duties to the ROII Beneficiaries by becoming as a trustee of an express trust, 

I I by accepting a delegation of trust responsibilities from such trustees, andor by 

1 1  knowingly taking legal title to trust funds. 

63. Each Defendant had a fiduciary duty to protect the trust assets and to use 

good faith and honest judgment in administering the trust. They were required to 
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administer the trust money solely for the benefit of the ROII Beneficiaries and for only 

purposes authorized by the ROII Agreement. They could not commingle funds with 

their general account and could withhold and/or distribute hnds from the trust only for 

the purposes of administering the trust or otherwise expressly authorized by the trust 

instrument. 

64. Most importantly, Defendants could not administer the trust in a manner 

that provided them or their affiliates with a financial benefit beyond that clearly 

authorized under the express terms of the trust instrument, which is to be interpreted 

consistent with their fiduciary duties and the constitutional rights of the ROII 

Beneficiaries. 

65. Defendants have breached their fiduciary duties established under 

statutory and common law, including by their failure to prudently invest and manage 

the trust assets for the sole benefit of the ROII Beneficiaries and have violated the 

terms of the trust. Specifically, the trustees breached the trust and engaged in self 

dealing by (1) repeatedly funneling trust funds through the accounts of their for-profit 

affiliate; (2) allowing their for-profit trustee to earn interest on such trust funds; (3) 

improperly delegating trust functions to their affiliates; (4) allowing their affiliates to 

underpay ROII Beneficiaries and profit thereby; (5) diverting 20% of the trust funds to 

their affiliates in violation of the terms of the trust; (6) allowing their affiliates to 

comingle trust assets and to treat them as profits; (7) contracting with their affiliates to 

FIRST AMENDED PETITION AND CLASS ACTION S M ~ T H  hi LOWNEY. P L L c 
23 1 7 EAST JOHN STREET 

COMPLAINT - 22 SLATTLE, WASHINGTON 98 I I 2 
12061 860-2883 



: such services; and (8) to the extent the payment of a "marketing assistance fee" wa: 

authorized, paying such fee years inadvance of its due date and thereby depriving the 

I I ROII Beneficiaries of interest. 

1 66. Defendants have breached their duty to provide trust accounting and 

honest information to the ROII Beneficiaries as stated herein. They failed to provide 

1 1  them with accurate information sufficient to protect their interests in trust assets. For 

1 example, Defendants have not provided the ROII Beneficiaries accurate and sufficient 

information concerning the extent of trust assets, how trust assets are invested and 

I I managed, or how interest and profit from trust assets is withheld, transferred or 

disbursed. Information that was provided to beneficiaries was inaccurate andor 

misleading. 

67. Defendants have colluded in carrying out these breaches and are therefore 

I I jointly and severally liable for such breaches. 

I I 68. Equity requires Defendants to provide an accounting and to restore any 

Iwithheld andor transferred interest, income and other benefits earned by the 

investment and management of trust assets. 

1 69. Affiliate payments should be unwound, accounted for, and restored to the 

trust for eventual distribution to the ROII Beneficiaries pursuant to the terms of the 
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I I /  value without knowledge of the trust, hold these hnds  subject to the express 'trus 

and/or a constructive trust for the benefit of ROII Beneficiaries. To the extent BIAW 

affiliates, including the Master Builders and MSC, received such property, it is subjeci 

to the express trust and/or constructive trust and must be returned. Such affiliates took 

the property with knowledge of the ROII Instrument and therefore were on notice of 

the existence of the trust and concomitant fiduciary duties. Such affiliates were 

1 delegees of trust authority under the terms of the express trust They are not bona fide 

purchasers and are therefore subject to constructive trust. Equity therefore requires 

these defendants, including MSC and Master Builders, and potentially DOES 41-60, to 

I I provide an accounting and to restore the transferred funds and proceeds thereon back 

I I to the trust. 

7 1. Defendants have breached their duties to act in good faith and with honest 

I I judgment in taking the actions described herein. 

I I 72. As a proximate result of the aforementioned breach of fiduciary duties 

1 1  committed by the Defendants, ROII Beneficiaries have suffered and will continue to 

suffer damages and economic loss in an amount to be proven at trial. 

THIRD CAUSE OF ACTION 
(Violation of the Washington State Consumer Protection Act) 

(Pursuant to TEDRA or, alternatively, as an individual or Class Action claim) 
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73. Plaintiffs incorporate by reference all prior paragraphs in this Petition and 

Slass Action Complaint as if they were completely restated here 

74. Defendants' conduct constitutes unfair or deceptive acts made in trade or 

:ommerce under Washington State's Consumer Protection Act (RCW Chapter 19.86). 

75. Defendants' conduct affects the public interest. ROII Beneficiaries are 

~articipating in a workers' compensation program, which is imbued with the public 

nterest. DL1 instsucts employers to speak with retro sponsors about their policies in 

naking the decision about whether to participate in this government program and 

vhich retro group to join. Employers have a right to rely upon the representations 

nade by Defendants and the ROII Instrument. 

76. ROII marketing materials and uniform correspondence to ROII 

{eneficiaries have the capacity and tendency to deceive a substantial portion of the 

lublic and, more specifically, that portion of the public that is eligible to participate in 

etro. 

77. Defendants' actions caused direct and substantial damage to ROII 

leneficiaries. 

'ursuant to RCW 19.146.100 and RCW Chapter 19.86, ROII Beneficiaries are entitled 

3 treble damages, plus actual costs associated with bringing this action, including 

:asonable attorneys' fees. 
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2 conduct towards ROII Beneficiaries is a "question arising in the administration of an I I 
1 

1 estate or trust". RCW 11.96A.030. Therefore it is a "matter" that should be resolved 1 

78. Whether Defendants violated the Consumer Protection Act in their 

I1 CPA claim individually and on behalf of the following Class: I 
4 

5 
pursuant to TEDRA. Id. Should the Court determine otherwise, Plaintiffs plead the 

l 1  II 79. Should Plaintiffs' CPA claim need to proceed as a class action, it would 

7 

8 

9 

10 

12 be maintainable as such because the Class would exceed 7,000 employers and all I I 

All participants in the Building Industry Association of Washington's Return 
On Industrial Insurance program, excluding employers whose principals or 
senior managers served as an officer or director of BIAW, BIAW Member 
Services Corporation or any of its local affiliates, or as a trustee of the 
Washington Builders Benefit Trust. 

I I fully and adequately represent and protect the interests of members of the Class 
15 

13 

14 

16 because of the common injuries and interests of the Class and the singular conduct of I I 

factual and legal issues are common to all members of the Class. Plaintiffs would 

l 7  B I A W  applicable to all Class members. Plaintiffs have retained counsel competent I 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs pray that Plaintiffs' claims be resolved pursuant 

18 

19 

20 

to the Trustees' Accounting Act, RCW 11.016, the Trust and Estate Dispute 

and experienced in the prosecution of class action litigation. Finally, Plaintiffs have 

no interests that are contrary to, or in conflict with, those of the Class they would seek 
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Resolution Act, RCW 1 1.96A, and/or certified and maintained as a class action and fo 

judgment against Defendants as follows: 

1.  To resolve all legal and factual issues at the initial hearing. RCM 

1 1.96A. 1 OO(8). 

2. For orders requiring Defendants to render a trust accounting, determining 

the accuracy and validity of such accounting, and surcharging the trustees for a1 

losses, if any, caused by negligent or willful breaches of trust, pursuant to the 

procedures of the Trustees' Accounting Act, RCW 1 1.106. 

I I 3. For an order declaring Defendants subject to express or constructive trusi 

and owing fiduciary duties to the Class; 

4. For an order declaring Defendants to be in violation of their fiduciarj 

duties to the Class; 

I I 5 .  For an order requiring accounting of trust funds, wherever they lie; 

I I 6. For imposition of a constructive trust upon all recipients of trust funds 

who were not subject to the express trust and who are not bona fide purchasers, 

requiring such recipients to account for and return such funds; 

7. For an order granting plaintiffs the right to elect remedies against each 

defendant after the extent of their liabilities and assets are determined; 

8. For an order establishing the Defendants to be jointly and severally liable 

for the full extent of damages sustained by the Class; 

9. For an order appointing a new and disinterested trustee, pursuant to the 

Court's powers under RCW 11.98.039(4); 
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10. As against each Defendant, for an order requiring it to return trust fund: 

to the trust andlor for money judgment of the full amount of damages; 

11. For an order declaring the affiliate payments to be improper and requiring 

them to be returned to the trust; 

12. For an order requiring Defendants to distribute corrective disclosures tc 

beneficiaries to remedy breaches of duties of disclosure and candor; 

13. For judgment against the BIAW, MSC, and Master Builders of treble 

and/or punitive damages, and statutory minimum penalties, and recovery of costs and 

attorneys fees, as provided for under RCW $ 5  19.86 et seq., 

14. For pre-judgment and post-judgment interest. 

15. For reasonable attorneys' fees and reimbursement of all costs for the 

prosecution of this action, based upon benefit achieved for the common fund; and 

16. For such other and further relief as this Court deems just and appropriate. 
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RESPECTFULLY SUBMITTED this 6th day of February, 2009 

Smith 6 Lowney. PLLC 

BY Michael Withey, WSBA # 
4787 

Knoll Lowney, WSBA # 23457 Attorneys for Plaintiffs and Class 
Richard A. Smith, WSBA # 2 1788 Law Offices of Michael 

Withey 
Bridget Baker-White, WSBA # 38790 Two Union Square 
Brian Knutsen, WSBA # 38806 601 Union Street, Suite 4200 

Attorneys for Plaintiffs and Class Seattle, WA 98101 
23 17 E. John St., Seattle, WA 98 122 (206) 405-1 800 
Tel: (206) 860-2883 Fax: (206) 860-4187 
Email: knoll@igc.org 
rasmithwa@igc.org 
bridget.bakerwhite@gmail.com 
briank@igc.org 

Andrew S. Friedman, 
Tonna Farrar, 
Attorneys for Plaintiffs and Class 
Bonnett, Fairbourn, Friedman & Balint, P.C. 
290 1 N Central Ave, Suite 1000 
Phoenix, AZ 85012 
(602) 776-5902 
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Company Name L & I Account ID # 

THIS AGREEMENT18 made and entered on lhedsts lieled aboveand belween the BUILDING INDVSTRYASSOCIATION OF WASHING- 
TON. s Washington nonprofit oorporetion (here1nsfler"BIAW'). and the above llsled mmpany, a msmber in good slanding of BiAW (the 'Msm- 
ber"). and a member In good slanding of the local home building assoclatlon afflllaled with BIAW. 

RECITALS: 
A. BlAW has entered Info a 'Group Rebospecllve Rallng Agreemenr (the 'DL1 ~~ reemen t " )  wllh the Washington State Deparlment of 

Labor 8 Industries ('DLr) pursuant to Chapter 61.18 RCW. Under the DL1 Agreement. DL1 wlll rale the industrial insurance premiums of parlid. 
paling memben of the Association as a gmup (the "Parilcipants'l durlng the coverage period descrlbed In lhls Agreement ((he 'Plan"). 

5. Member wlshes to be a Panlolpant In the Plan. 
Therefore, in considerallon of the muluil promisee and covenants conlal'ned In h l s  Agreement, the parties hereto agree as follows: 

1 RsfWgm The following deflnlllons apply to this Agreemenl: 
'(8) 'Coverage Period' means the parlod commencing July 1.2007 and ending June 30.2008, provided;hawaver, that if the Member 

becomes a parlicipent In the plan aner July 1. 2007, then the coverage perlod commenceg on the first day of lhe flret calendar quarter bsginnlng 
afler the date h i s  agreement Is executed by BIAW. end ends on June 30.2008. 

(b) 'Piemium' means the lnduslrisl insurance premlums the Member and other Parllclpenla pay to OLI for workers' compensatlai 
coverage (not indudlng penalties or sscuMy deposlt) during lhe coverage Period. DL1 calculates the Member's Premlum uslng ihe "Assigned 
Industrial Insurance Rate" described In DLl's rate nbllce to lhs Member. 

(c) 'Premium Returns' means DLl'r payment io BlAWof dividends and the conllngent retrospscllve relurn of portion of Premiums 
paid by Parlicipanls during the Coverags Period, pursuant to lhe DL1 Agreement end OLI reouletlons. 

(d) 'Penalties'' means eums whloh, upon demand by DLI, are payable by Parllolpands through BIAW to DL1 wilh respect to the loss 
expsnence d t h e  Plan during lhe Coverage Period. The limit of the Membsr'a abllgetlon for Penallias under the Plan Is desorlbad In paragraph 
6 of thisAgreement. 

2. m. Under (he lerms of the DL1 Agreement. BlAW will be entilled to recelveany Premium Returns from DL1 wilh respect to lhs 
Coverage Period on behalf of lhe Member and other Parlicfpants. Alternatluely, DL1 may demand Penalties from the Member and olher Partlci. 
pants wilh respect to the Coverage Perlod. BlAW has selecled 'Plan B' under DL1 regulations. whlch llmlls Parlidpante'addlllonal llablllty lo DL1 
for Peneltles to fonv oercent f40a l  of Premiums peld by each Panlcipant durlng lhe'mverage Perlod (see paregraph 6 for other flnandal . . 
obligalions Of the ~nmber). I 3. Plan. BIAW administer is Plen on behalf of ,ha Member and oiher Pertlclpants. BlAw wiu provlde fie Member I 

I 
- . .- 

enrollment prooedures, daimp management assislance, and administration of the Plan. BlAW may delegate these admlnlslraltve duties to a subsld- 
law mnlrolled by BIAW TheeWeshlng$n Bullden Benefits Trusl' (herelnsRer "the T ~ s r )  will receive, on behalf of Perlldpenls, all Premium Returns I 

I 
pald by DL1 pur6uan1 tolhls Agreement. end hold some orall of such Pleml~m Return unt I lheerplrallon ofthe peaod DL1 mnyad&stsuch Premium 
Relum or claim Pen8 lles wilh respect lo tne Covempe Perlod rhe Trust 18 comprised of seven lrustws appo:ntod by lhe president of BIAW from 
among me BlAW genera membenhip. Ail adians and declslons by the Trusl reganllng the dlspoolllon ol h e  Premhm Rellms. :ncluoing eslabllshlng 
reserves. ~nvoslment of funds. tho I ming and amounl cfolslrlo~Uons or paymenls lo Perlidpants. and expend lures from (he Trust foradminlSlrative 
m ~ l a  and amancaa of the Plan shall be wllhln the m!e dlscrellon oi lhe TNel. The Trusl .n Is dlauellon. mav n'r6 allomavs. consbllanla. or 1 - .. . .. ~. ~~~ ~ ~ - - ~ ~  -~ ~ ~ ~~ 1 &.iunfsnts meqessary (o aoccinplieh ils obligations and may pay from the Trust such compsnsetion forsuch~eivices ss it deeiireesonabk and 

I proper 
4 Qblloatlonr and A a r e e m a V .  

(a) The Msmbsr aQre8S to pay lo BtAW ar Its subsldlarya Membsr Enrollmenl Fee equal to one and one-half percent (1 6%) of the 
Member's Premium for the perlod of July 1.2004 through June 30.2006, or One Hundred FlRy and no1100 Dollere ($150.00], whichever emwnl 
18 greater. The Member Enrollment Fee Is payeble on submission of lhl9 Agreement to BIAW. If Membsr became8 a padupanl In the plan afl0r July 
1.2007 then the fee wlll be promled based on the psrcenlege of the Memberh coverage psrlod beare lo the perlod from July 1.2007 through June 1 

, 30, 2008, however, thal in .o event shall lhe fee be loss lhail $?50.00. 
(b) By execution of Ihds Agreemenl. the Member absolutely asslgns to the Trust all Premlum Relums lhal may be payable by DL1 on 

bohalfof Ihe Member, to protect the Memberand BlAW ham Penalllesand from otherfulureobllgatlons to DL1 wllh respect to lndustrlal Insurance 
for the Coverage Pertod and any olher parlod. The Member furlher aulhorires me Truslees lo pay from the Premium Relurns lhe'belance oflhe 
Enrollment Fse and such costs and expanses for the operellon and edministratlon of lhe Plan as the Trustees may dlrect. The Member furlher 
authorizes the Trustsss to transfer ten percenl(tO%) of the Parlicipants'.Pramlum Returns applicable lo lhe Coverage Period to local assoolalions 
and 10% to BlAW for marketing and promollon of the Plan. 

(c) The Member agrees to Complela and file wlh DL1 such documents as OLI may require. 
(d) The Member hereby authorizes DL1 to release all present end fulure workers'mmpsnsatlon Insurance dele regardlnfl the Mem- 

ber and ils account to BIAW. "Workefs compensation insurance data' lor purposes of lhls Agreement indudes the Membeh claims'hlstary. 
Premlum paymenl hlstcrf, losses, slatisliur, expertence moditi&tion factors. and olher induslrial Insurance data. This authoriret!n shall rameln 
In effect Ihraughout lheentire period of Member's obllgallon underlhe Plan and any other plans In which the Member i s a  Panlclpanl and may no1 
be wilhdrawn during such psrlad. .L+- 

3a 



BIAW Group Retrospective Rating Program Agreement 
Form 3 

he terms of lhe DL1 Agreement. by suoh 
rules and reyulattons as mey from Llme to tlme be lssued by the BlAW or the Trust, and by the decrslons of BlAW or the Trust as to any aspedof lhe 
, 

(0 The Member shall panlclpate In loss prevenlion control efforts. and cooperate wllh BlAW or its subsidls~y In safety programsand 
other efforls to reduce industrial insurance clalms. 

(g) The Member shall maintain In good slandlng one or more aocwnts with OLI, and make timely payment to DL1 of quarterly 
Premiums based upon the Member's assigned rlsk olassilication(s) and Individual experience ratlng, and pay all Premiums. Prtnaltlea or other 
oasessmants arising from the Coverage Period. 

(h) The Membershall remain a member in good standing in BlAW and lhe Member's l o ~ a l  association for lheperiod the Memberhas 
any ablignliun lu BIAW under Illis Agreement. 

5 .  m-. The Member represents and acknowledges the lallowlng: 
(a) Any computerized reports prepared by DL1 whlch establlshthe sllocatlon of Premlum credlls andlor Penellies shall represen1 the 

delerrnlnalive basls lor eslablishing amounts due lo or from the Member and lhat this procedure Is nondiscriminatory. 
(b) DL1 IS aulhoiized 10 pay all retrospecuve Premiuln Returns arising from Member's payment of Premlums durlng the Coverage 

Period lo BlAW or !he Trust. 
(c) The Trust is vesled with the sole aulhorlty to receive the Premlum Relurn from BlAW or DL!, to hold some or all of such Premlurn 

Return unlil lhe evpirstlan of lhq period DL1 may adjust such Premium Relurn or claim Penalties with respect i o  the Coverage Period, and 
distribute all Premium Returns lo Participants, and all decisions of the Trust wilh regaml lo resewes, inveslments, expenditures, and disburse- 
menls shall be absolute and binding upon Member. 

6. DlelrlbuflonPf-. THE RETROSPECTIVE PREMIUM RETURN IS DETERMINED BY DL1 AND IS BASED UPON 
PREMIUM SIZE. CLAIMS COSTS, ANb RELATED FACTORS AND THEREFORE IS NOT GUARANTEED. Any Premium Returns payable to 
RlAW by DL1 underfheDLI Agreemenl shall be held In tlusl by the Tmsl for Parddpants lncludlng the Memhar and shall be subJsct to the exclusive 
management and control o f  the Trust. The Member shell have no legal right or entillsment to any poltlon of said sum8 or any inlerest or banem 
accruing lrom (he lnveslment of any such sums, until such time a s  the Trust, In its sole dlscrelion, declares a disVibutlon of any portlon of !he 
Premium Relurn lo Partlolpanls. The Member may no1 assign or pledge any portlon of such sums and they may not be allaohed voluntarily or by 
operation of law by any credltor of the Member. 

The timing end ampunt 01 sny dlslributlon of all or any pstt of the Premium Return and any earnlngs on such Premlum Return shall 
be determined by the Trust In its sole and absolute discrellon, based upon such reasonable dlslributlon system as may now or hareafter be 
.adopled by the Trust: Any deolslcn by the Trusl toeither pay ta Parlioipantsailor any Portion of any Premlum Return orto accwe or invest anyor 
all 01 the Premlum Retum shall not be eubied to challsnge or modlflcatlon by the Member or any other Panlclpanls or any asslanee or creditor . - 
lhereof. 

I .  -. If the Member is in default of any of lhs Member's obligauons undsr thls Agreement, including lermlnalion of 
membership in BlAW or the Members' local aasociation, or failurs to ramaln a member in good standing in BlAW or the Member's locsl essocia- 
lion, or expulsion according to the bylaws of RlAW or the Membsrs' lmal associalion (hereinafter"Defaulling Member"), the Defaulting Member 
sli-all from and after the date of such defat~ll be deemed to have forfeited any and all rights lo any sums held by theTrusl. Any Premium Retum 
held, lnveoled cr accrued by the Trust pursuant lo h e  dlsoretlon granted theTmsl and any in l~rest  or pmfilassociated wilh such Premium Retum 
shall not be subject lo any clalm by the Delaulllng Member or any creditor or asslgnea theraol. Any torielled sums shall be dislrlbulad or held for 
the banelit of the Participanls. according to lhe discretion o f  the Trust. 

8. p. 
(a) Payment of all Penallles and addillonal Premlum wilh respucl lo the Coverage Period will be on a pro-mla basis between tho 

Partidpants, Including the Member. The Member's liability torsuch penalties shall not exwad: (a)the sum of any money previously ralumed by tha 
Trust lo the Member pursuanl to thls Agresment, plus, (b) an smounl equal to forly peroenl(40%) of Premlum pald by Member during the Covemge 
Perlod. 

(b) OLI makes lhrea (3) annual retrospsctiva adJuslments to the Premium Relurn and may demand Penallies for up lo three (3) 
years beyond tho Coverage Period. As a resull. Ihe Member's ilabililyto BlAW orlhe Trust Purbuanl to lhe provisionsofthis Agreemsnl will extend 
beyond Lhe Covemge Period and shall continue unlll aN Panalues and addillonal Pidmium6,due (if any) have been fully pald. The Msmbsr '~ 
iiabiiitj ullder thls Agreement shell not be extingulshed by 1118 Member'e withdrawal, expulsion or membership termlnatbn with BlAW or the 
Members' local association. 

(c) The provisions of lhls Agreement do not llmlt DLl's legel rlght lo wllect lrom the Member any defaulted Premlurns, panallies or 
as~essrnenls arising fmm coverage provided by DLI. If DL1 wilhhotds any ofsuch amounts owad by the Memberfrom any aggregate retrospeotlve 
Pfemium Relurn pald to BIAW, such amounts shall be deamsd an obllgallon olthe Member to BlAW and, upon demand by BlAW to the Membsr, 
the Member shall lmmadlately pay the sum to BlAW In full. 

(d) The Member shall, upon demandby BlAW or the Trust, remilany sums owlng under me terms of thls Agreement. In the event 
the Member fails or refuses l o  pay any sum claimed by theTrust to be owing, lhat sum shall bssr interest at a rale of eighteen percent (113%) per 
annum until the sum is collected. 

(8) Should BIAW delermlne lhat the Membar has no1 lully or Properly reported in appmoriate risk classificatlona. has underslated 

I oouls ~o rnad  1," lhe Metllbel's employees, or has bdsed Plalnum payments on any lflattluaoluyy which causes paymeols lo be underblatuu. 
in:I~dlog btll not limilao 10 astlmnlas of h a m  or p.ecework hours, tnen 10 SJch event. BIAh a1 its oplon may colecl fmm llie Member the 
d tlerence newecn the Membsr's relrospoelue prembm and me Premium scl.ally pa 0 Oy the Merber For pulpases of lnls paragraph 'relm- I 

~ -~ 

speolive premium" shall be as calculafed by DLI. 
0 .  A(LornevP'. in the event BIAW or lhe Twsl is required lo hire legal oounael to enforce the Membsr's obllgatlons under this 

Aoreemenl. the Member agrees to poy qll legal fees and cost inwrred by lhe Trust or BlAW in any aclion or pracesding. 
10. Llmilallons of Llabllltv d Indsmnlflcallon. The Member hereby releases and agrees to indemnify and hold BIAW, Its subsidiary, 

the Twsl, and all of lhe members of the Trust harmless from any and all lisbilily f w  any dedsion which may now or hore~flar by made by BIAW, 
ils subsidiary, or the Trusl wilh regard to the Plan, any Premlum Returns (including interest, principal end profit), the paymenl of any suoh sums or 
the inveslrnent n l  snv wch raorna . ~.~ r 

11 Accsplance 10 Plan. Tne MemoeracHnohlsdges Illat 0.1 nn I auuupt BlAWs parlcipaLon only I! RlAW cornpl es nlh ststulory ano 
wg.10101y i0qulromslts. and [hot Ill0 Memoer s parlicpetlon 1s 0.80 SLojoct to approve1 oy DL1 ond BIAW This Agreomor,t w I, become eftectlve 
~ o l y  r l l ~ ! 8  OPPrOva 01 tho Plan and the hl6mber's panlcpaloon. l'llls Agroarnont shall oe blndlng upon llte Member. 01 ELLCOESOT) and assignees 

.h &.TNFSS WHCRCOT !ha pnnlss nnrelo havn sxecdted lh13 Agreement thn day an0 dele forst above wrillen I 1 Your signature required at top of page 3a. I 
3b 




